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Commercial analysis: This claim concerned contractual liabilities owed by the defendant 
company following its repudiation of a contract to purchase a number of aircraft from the 
claimant, giving rise to liquidated damages in the sum of $US 42.95m. The defendant had 
ordered 25 aircraft from the claimant but had failed to pay pre-delivery payments (PDPs) in 
respect of aircraft 6-20 and to take delivery of aircraft 6-8. The claims concerned whether 
the defendant was liable to pay liquidated damages, which involved the question of whether 
a change order 6 (CO6) which amended the purchase agreement in respect of scheduled 
delivery dates suspended the defendant’s obligation to make payment. The defendant also 
contended that there had been a breach of the agreement by the claimant in respect of its 
obligations to provide assistance in arranging financing. Further, the defendant contended 
that the liquidated damages amounted to a penalty. The court awarded summary judgment, 
having construed the contract in favour of the claimant. Written by Luke Tucker Harrison, 
partner at Keidan Harrison LLP. 

De Havilland Aircraft of Canada Ltd v SpiceJet Ltd [2021] EWHC 362 (Comm) 

What are the practical implications of this case? 

The claim is an example of the circumstances in which the court, despite significant values being in 

issue, will use its discretion to grant summary judgment in a claim where there is no dispute of fact 

but the question is one of construction. This applies even in circumstances where there is a dispute 

in relation to whether a payment obligation amounts to a penalty. 

When parties are varying the terms of a contract, particularly in circumstances where remedies are 

being varied in respect of non-performance by one party, clear wording is required if it is intended to 

excuse a party from performance. 

Finally, in circumstances where there is a dispute as to whether a requirement to pay liquidated 

damages amounts to a penalty, the court will require evidence as to the sums being exorbitant or 

extravagant when as compared to an actual pre-estimate of loss. In this case, there was no 

evidence to cast doubt on the realistic nature of the estimate of damages which had been expressly 

agreed at the time. 

What was the background? 

De Havilland Aircraft of Canada Ltd (‘De Havilland’, the claimant) is a manufacturer of aircraft. 

SpiceJet Ltd (‘SpiceJet’, the defendant) is a low-cost Indian airline operating mainly in Asia and the 

Middle East. De Havilland had entered into a purchase agreement (PA) dated 8 September 2017 to 

purchase 25 Q400 series aircraft. The agreement was governed by English law. 

SpiceJet had paid for and accepted delivery of aircraft 1-5 but had failed to pay the PDPs in respect 

of aircraft 6-20 and to take delivery of aircraft 6-8. De Havilland served notices terminating the order 

for the sixth to eighth aircraft and the PA in respect of the balance of the undelivered aircraft, and 

claimed liquidated damages in the sum of $US 42.95m. 
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SpiceJet relied on CO6 dated 15 April 2019 which varied the PA. CO6 varied the scheduled 

delivery dates in respect of the sixth to eighth aircraft, providing new months in which delivery would 

take place. It further suspended the delivery dates in respect of the ninth to 25th aircraft, leaving the 

parties to ‘make good faith efforts to find an amicable solution to revised terms and conditions for 

such Aircraft.’ SpiceJet’s contention was that its obligations to make the PDPs was suspended by 

CO6 and thus it was not in default in respect of aircraft 9-20. It was further argued that even 

if De Havilland was entitled to terminate the order for the sixth to eighth aircraft, it was not entitled to 

terminate the PA in its entirety. De Havilland argued that CO6 did not suspend the obligation to 

make payment of the PDPs, but rather it only suspended delivery. 

It was further argued by SpiceJet that by virtue of a letter of agreement (LA) of even date to the 

PA, De Havilland was obliged to assist SpiceJet to ‘procure finance for the purchase of each aircraft 

under the [PA]’. It was argued that this obligation arose on the proper construction of the LA or 

alternatively it was implied into the LA by reason of business efficacy. De Havilland contended that 

the highest construction that could be put on the LA was an obligation too uncertain as to be 

enforceable (relying on Wittmann (UK) Ltd v Willdav Engineering SA [2007] EWCA Civ 

824 and Schweppe v Harper [2008] EWCA Civ 442). SpiceJet relied on the prevention principal as 

most recently articulated in TMF Trustee Ltd and other companies v Fire Navigation Inc and 

others [2019] EWHC 2918 (Comm)—that a party may be exonerated from contractual performance 

where the breach by another had prevented and rendered it impossible to perform by its own 

wrongful act. 

Finally, SpiceJet argued that the liquidated damages amounted to a penalty at law and was not 

enforceable on the basis of the principles addressed in Cavendish Square Holding BV v Talal El 

Makdessi; ParkingEye Ltd v Beavis [2015] UKSC 67. 

What did the court decide? 

The court, granting summary judgment for De Havilland on the construction of CO6, 

preferred De Havilland’s arguments. In particular, De Havilland remained under an obligation to 

manufacture and deliver aircraft, and still required the security of the PDPs even if they were no 

longer tied by reference to being payable 12 months prior to the scheduled delivery dates which 

had been varied. Notably, the parties had also agreed by a letter of even date to the PA that the 

long-stop delivery date for the aircraft would be August 2023. The contract was not, therefore, 

open-ended in terms of delivery. Accordingly, on the proper construction of CO6, it did not excuse 

payment of the PDPs, and De Havilland was entitled to terminate the PA by virtue of non-payment 

of the PDPs. 

The court considered that any breach of obligations to assist in procuring finance under the LA fell 

far short of those pleaded by SpiceJet, and in any event, if De Havilland was obliged to do anything 

more, the obligations would be uncertain and unenforceable, not even approaching the 

requirements of Wittmann and Schweppe, and certainly nowhere near as precise as the obligation 

to use best endeavours to promote the claimant’s business found to be enforceable in Jet2.com Ltd 

v Blackpool Airport Ltd [2012] EWCA Civ 417. On the basis of the obligations that the court found to 

derive from the LA, there had been no arguable breach of the prevention principle. 

On the question of the penalty, the court held that the onus of proving that the liquidated damages 

were extravagant, exorbitant or unconscionable fell on SpiceJet. The court held that there was no 

reason why summary judgment on this issue was not appropriate, relying on two recent decisions of 

the Commercial Court in Cargill International Trading Pte Ltd v Uttam Galva Steels Ltd [2019] 

EWHC 476 (Comm) and Banco San Juan Internacional, Inc v Petroleos De Venezuela SA [2020] 
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EWHC 2937 (Comm) which contrasted with an earlier Chancery Division decision in JSD Corpn 

PTE Ltd v Al Waha Capital PJSC [2009] EWHC 583 (Ch), where Mr Justice Peter Smith had 

concluded that there was a ‘tangled web’ which could not be resolved at a summary stage. 

Both parties were represented by sophisticated and experienced lawyers, and were substantial 

commercial operators within the aircraft industry with a long-standing commercial relationship and 

with comparable bargaining power. There was no evidence of actual loss suffered in view of the 

purpose of liquidated damages, which was to avoid that expense and time involved in calculating 

actual loss. SpiceJet had put in no evidence to cast doubt on the realistic nature of the estimate 

which it had agreed in the PA, and accordingly the court was satisfied that summary judgment 

should be granted in favour of De Havilland. 

Case details:  

• Court: Commercial Court (Queen’s Bench Division), High Court of Justice 

• Judge: Sir Michael Burton GBE (sitting as a High Court judge) 

• Date of judgment: 23 February 2021 
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