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The challenges of winding up petitions 
where COVID-19 may have had a 
financial effect on a company
KEY POINTS
�� There has been a recent flurry of decisions prompted by COVID-19 in respect of 

applications to restrain presentation or advertisement of a winding up petition. 
�� This article considers the basis upon which an injunction can be obtained and how 

COVID-19 and the Corporate Insolvency and Governance Bill (‘CIG Bill’, now the 
Corporate Insolvency and Governance Act 2020 (‘CIGA 2020’)) has impacted the 
court’s decisions. 

n An application for an injunction 
to restrain either presentation 

of a winding up petition or notice or 
advertisement of a winding up petition 
arises from r 7.24 of the Insolvency 
(England and Wales) Rules 2006 (IR 
2016). The tests applied when restraining 
presentation and advertisement are broadly 
the same, however prior to presentation 
the court has no discretion as to whether 
to restrain a petition if it would constitute 
an abuse of process. In advertisement cases 
the court does have that discretion and so a 
petition may still be able to proceed. 

Historically, the principal grounds upon 
which injunctions were granted include cases 
where:
(a) the petition constituted an abuse of 

process in that the petition debt was 
disputed in good faith and on  
substantial grounds; and

(b) where there is a genuine and serious 
cross claim by the company which is for 
an amount granter than that claimed 
by the creditor and where there are no 
special circumstances to justify  
allowing the petition to proceed. 

The court has long since been alive to 
the risk of a company raising a ‘cloud of 
objections’ in order to claim that the dispute 
required cross-examination and thus the 

petition should not be heard (Re a Company 
(No 006685 of 1996) [1997] BCC 830, 835E 
per Chadwick J). It is for that reason that 
substantial and detailed evidence is normally 
required on the part of the company.

The recent run of decisions in which 
the court has restrained presentation or 
advertisement of petitions as a result of the 
then prospective provisions of Sch 10 of the 
CIG Bill (which received royal assent as the 
Corporate Insolvency and Governance  
Act 2020 on 26 June) are unusual because 
they all involve the court being asked to 
consider the relevance of a prospective 
change in the law. 

The first decision was Shorts Gardens 
LLB v London Borough of Camden Council 
[2020] EWHC 1001 (Ch) which came 
before Snowden J on 7 April 2020 who 
handed down judgment on 27 April 
2020. In short, the arguments for the 
companies (of which there were two) were 
that they had been adversely affected by 
the COVID-19 pandemic and that the 
government had made an announcement 
that it intended to introduce legislation 
which would ‘temporarily ban winding up 
petitions presented from Monday 27 April, 
through to 30 June.’ Snowden J rejected the 
argument on the basis that the he implied 
from the announcement ‘some threshold test 
is envisaged under which the restrictions… will 

apply’. He found that the companies were 
‘not the sort of entities owning the type of 
liabilities which the proposed legislation 
seemed to be intended to protect.’

The second decision, Travelodge Ltd v 
Prime Aesthetics Ltd [2020] EWHC 1217 
(Ch), also came before the publication 
of the CIG Bill and the company relied 
on the government announcement. The 
matter came before Birss J on 6 May 2020 
when he gave an extempore judgment. The 
submission was made for the company that 
it fell within the class of companies that the 
prospective legislation was intended to cover, 
namely, those who could not pay their debts 
due to COVID-19. 

Birss J distinguished Shorts Gardens 
LLB on the basis that it was a case where 
the ‘liabilities were obviously nothing to do 
with coronavirus’. Birss J accepted that the 
decision of Hill v Parsons [1972] 1 Ch 305 
provided authority for the fact that the ‘court 
can, in a proper case, taken into account what 
the law may become’. Hill was, like Travelodge, 
a case of an interim injunction such that the 
court was looking at what the law might be 
by the date of a final hearing. An injunction 
restraining presentation or advertisement 
of a petition is not usually final because a 
creditor can apply to vary or discharge if 
the circumstances change. This may include 
where a dispute is resolved or, as in this case, 
where legislation is introduced. 

Birss J also relied on the decision in Re 
Maud, Maud v Aabar Block SARL [2015] 
EWHC 1626 (Ch) in which the judge held 
that pursuing a petition in respect of a debt 
which is undisputed may amount to an abuse 
of process where:
(a) the petitioner does not really want to 

obtain a winding up order but uses the 
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petition as a threat; or
(b) where the petitioner wants to achieve a 

winding up order but where the  
petitioner is not acting in the interests  
of the class of creditors of which he is 
one. 

There then followed the decision of Re A 
Company (Injunction to Restrain Presentation 
of a Petition) [2020] EWHC 1406 which 
came before Morgan J on 2 June 2020. 
This was the first decision following the 
publication of the CIG Bill. The decision 
was not fully argued as the landlord of 
the company, who proposed to present a 
petition, did not participate in the hearing. 

The company was a high street retailer 
who was not named in the judgment. 
Morgan J noted the ‘substantial body of evidence 
as to the effect of coronavirus on the finances of the 
company’. He held that there was a ‘strong case 
(at the lowest) that coronavirus has had a financial 
effect on the company’ and further that ‘the facts 
on which the petition would be based would not 
have arisen if coronavirus had not had a financial 
effect on the company’. His conclusion was that a 
winding up order would not likely result from 
the petition. 

Morgan J followed the decision of Birss 
J in Travelodge Ltd applying Hill and finding 
that the court can take into account its 
assessment of the likelihood of a change 
in the law which would be relevant to its 
decision. Accordingly, an injunction was 
granted restraining the presentation of a 
petition. 

The final decision in the series was a 
decision of ICCJ Barber in Re A Company 
(Application To Restrain Advertisement) 
[2020] EWHC 1551 (Ch) which followed a 
hearing on 8 and 9 June 2020 with judgment 
being handed down on 16 June 2020. The 
hearing postdated the publication of the  
CIG Bill and was fully contested. It contains 
a detailed analysis of the impact of Sch 10 of 
the CIG Bill (largely unchanged in  
CIGA 2020).

Perhaps the most relevant aspect of the 
judgment is ICCJ Barber’s analysis of Part 2 
(paras 2 and 5) of Sch 10 of the CIG Bill. P 
art 2 is headed ‘restrictions on winding-up 
petitions: registered companies’. Paragraph 

2 contains a condition which a petitioner 
must satisfy in order to present a petition as 
follows:

‘(2) The condition referred to in sub-
paragraph (1) is that the creditor has 
reasonable grounds for believing that –
(a) coronavirus has not had a financial effect 

on the company, or
(b) the facts by reference to which the relevant 

ground applies would have arisen even if 
coronavirus had not had a financial effect 
on the company.’

The judge concluded that a ‘Petitioner 
must show that, as at the date of presentation, 
it had reasonable grounds for believing (1) that 
coronavirus has not had a financial effect on the 
Company (para 2(4)(a)) or (2) that the relevant 
ground (in this case s 123(1)(e)) would apply 
even if coronavirus had not had a financial effect 
on the Company (para 2(4)(b)).).’ This was, she 
accepted, something few petitioners could 
show. 

Paragraph 5 of the CIG Bill restricted 
the circumstances in which a winding up 
order may be made against a company. 
Paragraph 5(2) and (3) provide as follows:

‘(2) The court may wind the company up 
under section 122(1)(f) of the 1986 Act on 
a ground specified in section 123(1)(a) to 
(d) of that Act only if the court is satisfied 
that the facts by reference to which that 
ground applies would have arisen even if 
coronavirus had not had a financial effect on 
the company. 
(3) The court may wind the company up 
under section 122(1)(f) of the 1986 Act 
on the ground specified in section 123(1)
(e) or (2) of that Act only if the court is 
satisfied that the ground would apply even if 
coronavirus had not had a financial effect on 
the company.’

ICCJ Barber held that the evidential 
burden of showing that COVID-19 had 
a financial effect on the company before 
the presentation of a petition is on the 
company and not the petitioner. Despite 
the reservations over the evidence before 
her, she concluded that the company had 

met the evidential threshold which was 
‘clearly intended to be a low threshold ’. The 
requirement to show financial effect on the 
company was not, she said ‘a requirement 
that the pandemic be shown to be the (or even 
a) cause of the company’s insolvency’. In this 
particular case the abrupt halting of a drive 
to obtain funding was sufficient to establish 
a financial effect. Ultimately she considered 
that the effect of para 5(1)(c) (which has been 
implemented in the CIGA 2020) is that the 
court can only wind up a company if satisfied 
that the grounds under s 123(1)(e) of the 
Insolvency Act 1986 would have applied even 
if COVID-19 had not had a financial effect on 
the company. 

SUMMARY OF THE DECISIONS
The following can be derived from the above 
decisions:
�� The court can take into account what 

the law might become when deciding 
whether or not to grant an injunction 
retaining presentation or advertisement 
of a petition (and potentially in the case 
of other interim injunctions and orders). 
�� CIGA 2020 is now law and to some extent 

this might be thought to be academic 
but CIGA 2020 contains a number of 
time periods which may be extended by 
the government. With the country still 
in the grips of the COVID-19 pandemic 
the court might be asked again to grapple 
with further prospective changes to 
the legislation and Travelodge shows 
that the court is willing to act on the 
basis of government announcements of 
prospective legislative change. 
�� Prospective petitioners should be wary 

when presenting a petition in respect of 
a company that might have been affected 
by COVID-19. Whilst there are arguably 
some companies that will not have been 
affected by COVID-19 and whilst the 
burden falls on the company once the 
petitioner has established a reasonably 
belief that the company was not affected, 
the threshold for the company to show 
an effect is low.
�� Petitioners are arguably also at greater 

risk of a court applying Re Maud and 
finding that the petition is an abuse. n
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