
 

 

Unlawful returns of capital in the context of 
transactions at an undervalue (Satyam 
Enterprises Ltd v Burton and another) 

This analysis was first published on Lexis®PSL on 13/09/2022 and can be found 
here (subscription required). 
 
Restructuring and Insolvency analysis: The High Court considered whether there had 
been an unlawful return of capital within the meaning of Part 23 of the Companies Act 
2006 (CA 2006). The alleged distribution took place at a time when the claimant, Satyam 
Enterprises Ltd, was called JVB Five Properties Ltd (JVB5). JVB5 claimed that in October 
2012, Mr Burton, its sole director, had authorised the sale of 12 flats in Croydon (the 
Croydon properties) at a significant undervalue to JVB Seven Properties Ltd (JVB7) of 
which he was also the sole shareholder and director. The court relied on the principles in 
Progress Property Co Limited v Moore where Lord Walker held ‘whether or not the 
transaction is a distribution to shareholders does not depend exclusively on what the 
parties choose to call it. The court looks at the substance rather than the outward 
appearance’. The court held that authorities arising out of the Insolvency Act 1986 (IA 
1986) in respect of antecedent transactions under IA 1986, ss 238, 239 and 423 were not 
relevant to the court’s enquiry into the true purpose and substance of the transaction in 
question. Despite the court finding an arithmetical difference between the value of the 
Croydon properties and the consideration given by JVB7 it held that it was genuinely 
intended to be a market value transaction and not a dressed-up return of capital. The 
claim was dismissed. Written by Luke Harrison, partner and solicitor-advocate at 
Keidan Harrison LLP. 
 
 
Satyam Enterprises Ltd v Burton and another [2022] EWHC 1987 (Ch), [2022] All ER (D) 23 
(Aug) 

 

 
What are the practical implications of this case? 

The case is of practical importance when bringing claims arising from potentially unlawful distributions 
of capital whether by a solvent or an insolvent company. While in the context of an insolvent company 
there is often no need to have recourse to the remedies available for unlawful distributions of capital 
in view of the availability of remedies for antecedent transactions under IA 1986, ss 238, 239 and 423, 
claims are sometimes framed in the alternative as unlawful distributions of capital. 

The crucial distinction for practitioners to note is that an unlawful distribution of capital doesn’t 
necessarily automatically arise where there has been a transaction at ‘significantly less’ than the 
value of the consideration provided by the person. The common theme, however, where there are a 
range of possible values that can be used to determine the consideration given or received, is that the 
court has some latitude to decide whether there has been a distribution of capital in the first place. 
The fact that there is a range of values is likely to be relevant to the question of whether the 
transaction is intended to be a genuine arm’s length transaction or an attempt to extract value. 

On the question of liability for a director who authorises an unlawful distribution of capital the court 
adopted Lord Justice Nugee’s findings in an earlier Court of Appeal decision in the case (Satyam 
Enterprises Ltd v Burton and another [2021] EWCA Civ 287, [2021] All ER (D) 32 (Mar)) that findings 
of undervalue and unlawful return of capital will establish breach of duty. 

 

What was the background? 

The case arises out of a transfer of the Croydon properties by JVB5 to JVB7 (companies with a 
common director and shareholder, Mr Burton). 
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The claim had originally failed at trial on the basis that a Mr Sharma was the beneficial owner of both 
companies and had authorised the transaction such that the principles in Re Duomatic Limited [1969] 
2 Ch 365 applied which allowed shareholders to do anything informally which they could do by formal 
resolution. 

On appeal, the Court of Appeal allowed the appeal. The case was remitted back for a further trial as 
the judge at first instance had not made findings of fact that would be required to determine whether 
there had been an unlawful return of capital and the amount of loss suffered by JVB5 as a result of 
any breach of duty by Mr Burton. The Court of Appeal reasoned that the Duomatic principle could not 
be used to save unlawful returns of capital on the basis of a point that had not been pleaded. 

The Croydon properties had been purchased for £1,096,000 by Mr Sharma at an auction in May 
2012. A Qatari businessman, Mr Almana, had provided financing of £365,000. He was introduced by 
Mr Aulakh. The balance of the financing had been provided by Fincorp by way of loans of £763,000. 
Mr Sharma had previous adverse dealings with Fincorp and so it was agreed that the loan would be 
to JVB5 with Mr Sharma remaining the ultimate beneficial owner. The Fincorp loan was high interest, 
and it was intended that the properties would be quickly resold. When that was not possible a scheme 
was developed whereby it was agreed by Mr Burton and Mr Sharma that in October 2012 JVB5 would 
sell the Croydon properties to JVB7 for £2,230,000. It was inferred that the inflated purchase price 
was to facilitate lower rate lending with Handelsbanken as part of an attempted mortgage fraud. 

That transaction did not take place. Instead, the sale took place on the basis that there would be ‘an 
allowance on completion of £1,134,000 and the net purchase price would be £1,096,000 (being the 
price Mr Sharma had paid at auction). The net amount was not paid but rather Mr Burton’s pleaded 
case was that JVB7 settled the liabilities of JVB5. Instead JVB7 sold five of the flats to a Mr Raghu in 
February 2013 for £955,000 (Mr Burton said the purchase price was in fact £684,000) with the 
remaining balance leading to part payment of the Fincorp lending. A further six flats were sold by 
JVB7 in December 2013 to Prime Investments UK Limited for £910,000 (Mr Burton said the purchase 
price was in fact £642,656.) As the sales were via lease JVB7 retained the freeholds and one studio 
flat. Mr Almana was repaid £265,000 but there was a dispute as to whether he was repaid the further 
£100,000. Further, Mr Burton’s case was that the studio flat was transferred to Mr Aulakh’s son in 
consideration for the commission due to his father for the introduction of Mr Almana. 

 

What did the court decide? 

The court found, having assessed both the factual and expert evidence, that the value of the Croydon 
properties was £1,335,000 and that the consideration provided for them was £1,258,190. There was 
an undervalue of circa £77,000 or 5.75% of their value. Adopting the approach taken by Lord 
Hamilton in Clydebank Football Club Ltd v Steedman 2002 SLT 109 (not reported in LexisNexis®UK) 
the court held, notwithstanding the arithmetical difference between the value of the Croydon 
properties and the consideration given for them, that the transaction was genuine and intended to be 
a sale at market value rather than an improper attempt to extract value from JVB5. The difference 
was not so large that, with a margin of appreciation, it couldn’t be anything other than a disguised 
distribution. 

The case was different from the fact pattern in Aveling Barford Limited v Perion Ltd [1989] BCLC 
626 where the director clearly knew and intended that the sale should take place at a significant 
undervalue. What made this case unusual is that the transaction to sell the Croydon properties had 
been agreed at what was, despite the upward moving marketing, a significant overvalue (perhaps 
explained by the attempted mortgage fraud). That did not, however, mean that Mr Burton was aware 
of the actual arithmetical undervalue. The claim was dismissed. 

 

Case details 

• Court: Business and Property Courts of England and Wales, Business List (ChD) 

• Judge: Robin Vos (sitting as a deputy judge of the High Court) 

• Date of judgment: 26 July 2022 
 

 

 

Luke Harrison is a partner and solicitor-advocate at Keidan Harrison LLP. If 
you have any questions about membership of LexisPSL’s Case Analysis 
Expert Panels, please contact 
caseanalysiscommissioning@lexisnexis.co.uk.  
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