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Commercial analysis: This case involved a claim under CPR 8 for declaratory relief as to 
the construction of the terms of a contract for the management of leisure facilities within 
the Westminster City Council area. The provisions in question concerned the payment of 
a management fee by the service provider, Sports and Leisure Management (SLM), to 
Westminster City Council and whether, following the onset of coronavirus (COVID-19) and 
the loss of revenues, the operation of clauses prescribing the consequences of relevant 
changes in the law meant that the calculation of that management fee could fall to 
produce a negative number, such that the council was required to pay SLM a fee. In 
following the line of authority, Mr Justice Kerr held that the management fee was not 
intended to and could not, on a proper construction, fall to produce a negative figure such 
that a ‘reverse management fee’ was payable. Written by Kit Smith, associate at Keidan 
Harrison LLP. 

Westminster City Council v Sports and Leisure Management Ltd [2021] EWHC 98 (TCC) 

What are the practical implications of this case? 

This case provides a helpful restatement of the principles to be applied when construing the terms of 
a contract. Those principles were set out by the Supreme Court in the 2017 case of Wood v Capita 
Insurance Services Ltd [2017] UKSC 24 (following Arnold v Britton [2015] UKSC 36 and Rainy Sky 
SA v Kookmin Bank [2011] UKSC 50)—the court must seek to ascertain the objective meaning of the 
language with which the parties had expressed their agreement. In carrying out this exercise, the 
court must consider the contract as a whole and where necessary (by reference to the quality of 
drafting, the nature of the contract and its formality (or lack of)), give more or less weight to elements 
of the wider context. 

Where there are competing meanings in the term of a contract, the court can reach a construction of 
that term which is more consistent with business common sense. This exercise of construing the 
terms of a contract involves an iterative process by which competing interpretations of the term or 
clause are checked against the wider terms of the contract in question and consideration is given to 
the differing construction’s commercial consequences. 

In light of this, when drafting contracts, the careful crafting and selection of the language to be used in 
defining the parties’ intentions is of paramount importance. Kerr J noted the lack of ‘surgical linguistic 
precision’ when summarising the drafting in the contract concerned, which necessitated the parties’ 
referring this agreement to the court’s for definitive guidance. 

What was the background? 

The claimant and the defendant had contracted in 2016 for the defendant to manage leisure and 
recreation sites within the Westminster City Council area. The financial projections at the time of 
contracting suggested that the agreement was to be a profitable venture for both parties. The contract 
was a ‘concession contract’ whereby SLM would share in the revenues generated across the 
managed sites, in exchange for which it paid a management fee to the council. 

The contract set out the method for calculating the management fee and the various financial 
measures to be factored into this exercise. The items were set out in the ‘pricing tables’ at Schedule 4 
to the contract. Where there was a ‘surplus’ of income over expenditure in a particular contract year, 
that ‘surplus’ was to be shared equally between the council, SLM and a development fund for sports 
development or enhancement works. 

The contract also included clauses which dealt with changes to the contract including those arising 
from changes in the law. 
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The contract was proceeding in an expected fashion until the onset of the coronavirus pandemic in 
early 2020 which led to various government-mandated closures. As a result, the contract ceased to 
be profitable and became loss-making. The question arose as to how the losses under the contract 
should be dealt with as between the parties. 

Despite some arrangements for payments being agreed to between the council and SLM, there was 
no agreement as to the allocation of risk under the contract and the parties differed over their 
interpretation of consequences of the change in law provisions. The council averred that the 
management fee could be calculated as far down as zero, but that it could not enter negative territory, 
such that it would be required to pay a ‘reverse’ management fee to SLM. SLM contended that, on the 
correct interpretation of the contract, they should not be financially worse off as a result of the change 
in law. The council issued its claim under CPR 8 on 28 September 2020 seeking a declaration in 
these terms. 

What did the court decide? 

In reaching his decision, Kerr J rejected SLM’s contention that the management fee could drop below 
zero and become payable by the council to SLM. The management fee was clearly defined as a 
payment to and not by the council. Similarly, the obligation was on SLM to pay the management fee 
and not to receive it. 

The clear definition of ‘management fee’ was also found to mean that it could not drop below zero as 
a payable amount in a contract year, even if the constituent calculations combined to express the 
management fee as a minus number. The effect in such a situation is that no management fee is 
payable by SLM to the council; it cannot go so far as to invert the parties’ agreement as to the 
direction of the management fee payment and the identity of the paying and receiving parties. 

In reaching this decision, Kerr J found that it was not necessary to consider or have any regard to the 
contra proferentem principle of construction, as this was a rule of last resort and the approach laid 
down in Wood v Capita proved sufficient to construct the intended meaning of ‘management fee’ in 
this context. 

Case details 

• Court: Technology and Construction Court (Queen’s Bench Division), Business and 
Property Courts of England and Wales, High Court of Justice 

• Judge: Kerr J 

• Date of judgment: 22 January 2021 
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Kit Smith is an associate at Keidan Harrison LLP. If you have any questions about membership of 
LexisPSL’s Case Analysis Expert Panels, please contact 
caseanalysiscommissioning@lexisnexis.co.uk. 
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