
 

 

Amendments to pleadings where dishonesty is alleged 
(Toorani v Toorani) 

This analysis was first published on Lexis®PSL on 08/01/2021 and can be found 
here (subscription required) 

Dispute Resolution analysis: The court considered an application for permission to file 
and serve a re-amended particulars of claim in which the proposed amendments were to 
introduce a pleading of dishonesty. The court found that the proposed amendments were 
unobjectionable and applied the principles set out in JSC Bank of Moscow v Kekhman. In 
particular the court considered whether (i) an inference of dishonesty is more likely than 
one of innocence or negligence and (ii) where the plea for dishonesty can be inferred from 
the primary facts, then the inferences to be drawn are a matter for a trial judge. Written by 
Laura Coad, associate, at Keidan Harrison LLP. 

Toorani & others v Toorani & others [2020] EWHC 3477 (Ch) 

What are the practical implications of this case? 

This case provides helpful guidance for practitioners when pleading allegations of dishonesty 
including the court’s approach at an interim stage. It is important to be able to demonstrate that 
inferences of dishonesty can be drawn based on the evidence before the court and that these should 
disclose at least some prospect of success. 

The case also shows the court’s reluctance to criticise a claimant for not pre-empting a defence and 
that it would be rare for the court to do so. The court recognises that pleading a response to 
something that has not yet been pleaded would be difficult, given that there would often be a number 
of ways that a defence could be put. 

It is also encouraging that, although a statement of case should be drafted in a clear and concise 
manner, once this requirement had been met, it is then for the draftsperson to plead the case and the 
draftsperson shouldn’t be criticised just because another party felt it should have been pleaded in 
another way. 

What was the background? 

The claimants issued a claim against the defendants to set aside two transfers of property under the 
transaction defrauding creditors provisions contained in section 423 of the Insolvency Act 1986. The 
defence averred that the transfers had been carried out pursuant to a legitimate tax planning scheme 
with the purpose of avoiding inheritance tax and that there was an existence of an oral agreement 
(the oral agreement) which could show the properties had been transferred for valuable consideration. 
The claimants in their reply pleaded that the oral agreement amounted to a dishonest scheme and/or 
sham. 

Three separate applications were then issued being (i) an application to strike out the reply (ii) an 
application for permission to file and serve a re-re-amended particulars of claim, (iii) an application to 
amend the application notice. Prior to the hearing, it was agreed that the focus would be on the 
second application, being the application for permission to file and serve a re-re-amended particulars 
of claim (the application). The application sought to include, in addition to the original case, two further 
cases based on dishonesty and/or sham which had previously been pleaded in the reply. 

The defendants objected to the application on the following bases: 

• the lateness of the proposed amendments as they could have been pleaded in the original 
particulars of claim 

• that the proposed amendments were unnecessary 

• that the proposed amendments in respect of dishonesty and sham had been drawn to the 
claimant’s attention in pre-issue correspondence and it was argued that the claimants 
should have pre-empted the fact that this would have been raised in the defence 

What did the court decide? 

The court considered both the law on amendments generally and the law on pleading dishonesty. 
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The law on amendments generally 

The court followed the procedure contained in CPR 17.1(2)(b) and CPR 17.3 and stated that the court 
must exercise its discretion and consider all the circumstances of the case with a view to dealing with 
the matter justly and proportionately. Further, where the proposed amendments involve the 
introduction of a new case, the court will require the application to demonstrate that the new case has 
some prospect of success, whether it be a question of fact or a matter of law, and as set out by 
Andrew Hochhauser QC in SPI North Ltd v Swiss Post International (UK) Ltd [2019] EWHC 2004 
(Ch). 

The court concluded that it would be rare for a statement of case to be criticised for not pre-empting a 
defence but instead pleading the basic case (at para [42]) and therefore rejected the objection as to 
lateness. 

It was highlighted that the purpose of a statement of case is to set out in a clear and concise manner 
the matters making out the cause of action or the nature of the defence relied on. Once this basic but 
important criterion is met, it is then up to the draftsperson how they wish to plead their case and the 
court should be slow to interfere with a pleading which may be viewed by another to be properly 
drafted in a different or better way (see para [46]). Therefore, an objection based solely on necessity 
was also rejected. 

The law on pleading dishonesty 

The court held that where the proposed amendments involve a plea of dishonesty, further 
considerations will apply such as those set out in Three Rivers District Council v Bank of England 
[2001] UKHL 16. Also relevant is the decision in JSC Bank of Moscow v Kekhman [2015] EWHC 3073 
(Comm) in which Flaux J considered that the correct test is whether or not, on the basis of the primary 
facts pleaded, an inference of dishonesty is more likely than one of innocence or negligence. As Lord 
Millett describes it in Three Rivers, there must be some fact ‘which tilts the balance and justifies an 
inference of dishonesty’. In Bank of Moscow, Flaux J also explained that at the interlocutory stage the 
court should consider whether the facts which are pleaded justify the plea of fraud. If the plea is 
justified, then the case must go forward to trial and assessment of whether the evidence justifies the 
inference is a matter for the trial judge. 

As regards to pleading the existence of a sham, the court concluded that, while it is no doubt correct 
that the parties to a sham document must have a common intention that the document in question is 
not to create the legal rights and obligations which it gives the appearance of creating, it does not 
follow that where one party may be innocent or had a lack of awareness of the dishonesty, it would 
prevent the finding of a sham.  

Following the foregoing approach, the court held that the primary facts pleaded raised an inference of 
dishonesty, which was more likely than one of negligence or innocence, and had no doubt that the 
matters pleaded were more than sufficient to enable the secondary case to go to trial. 

Case details 

• Court: Court: Chancery Division (Business List), High Court of Justice 

• Judge: James Pickering QC 

• Date of judgment: 23 December 2020 
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LexisPSL’s Case Analysis Expert Panels, please contact caseanalysis@lexisnexis.co.uk  

 
 

 

RELX (UK) Limited, trading as LexisNexis®. Registered office 1-3 Strand London WC2N 5JR. Registered in England number 2746621. VAT  Registered No. GB 730 8595 20. LexisNexis and the Knowledge Burst logo are registered trademarks of 
RELX Inc. © 2018 LexisNexis SA -0120-048. Reproduction, copying or extracting by any means of the whole or part of this publication must not be undertaken without the written permission of the publishers. This publication is current as of the 
publish date above and It is intended to be a general guide and cannot be a substitute for professional advice. Neither the authors nor the publishers accept any responsibility for loss occasioned to any person acting or refraining from acting as a 
result of material contained in this publication. 

 

https://www.lexisnexis.com/uk/lexispsl/disputeresolution/linkHandler.faces?ps=null&bct=A&homeCsi=412012&A=0.5787782822277211&urlEnc=ISO-8859-1&&dpsi=07UD&remotekey1=REFPTID&refpt=07UD_1_KHCPR:HT-SOURCE_17.1:HT-PARA_2:HT-SUBPARA_b:HT-SUBSUBPARA&service=DOC-ID&origdpsi=0S4D
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/linkHandler.faces?ps=null&bct=A&homeCsi=412012&A=0.5787782822277211&urlEnc=ISO-8859-1&&dpsi=07UD&remotekey1=REFPTID&refpt=07UD_1_KHCPR:HT-SOURCE_17.3:HT-PARA&service=DOC-ID&origdpsi=0S4D
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/citationlinkHandler.faces?bct=A&service=citation&risb=&EWHCCH&$sel1!%252019%25$year!%252019%25$page!%252004%25
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/citationlinkHandler.faces?bct=A&service=citation&risb=&EWHCCH&$sel1!%252019%25$year!%252019%25$page!%252004%25
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/citationlinkHandler.faces?bct=A&service=citation&risb=&UKHL&$sel1!%252001%25$year!%252001%25$page!%2516%25
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/citationlinkHandler.faces?bct=A&service=citation&risb=&EWHCCOMM&$sel1!%252015%25$year!%252015%25$page!%253073%25
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/citationlinkHandler.faces?bct=A&service=citation&risb=&EWHCCOMM&$sel1!%252015%25$year!%252015%25$page!%253073%25
mailto:mailto:caseanalysis@lexisnexis.co.uk
https://www.lexisnexis.co.uk/products/lexis-psl.html

